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Workers’ Right to Organize Strengthened

9481 arf “An Acl
Sirongthening tha Workers' Conslitutional Rights
o Soll-Organlzotion” aigned inlo fow In May 2007
camo wilhout & big bang but Is axpoectod 1o have &

Ropublic Asl Mo

slgnificant impact on labor's rfghts and  affect
gmployars ag wall, The new low grants additienasl
Influgnee o Inbhor organtzations  with  Lhe
amandmant of six (&) proviaions in ihe Labar Coda
and adding &lx (6] olher new provislons. |1 ook
elfoef on June 16, 2007 after publication in fwa
pnawspapers of gonoral clreulation,

The aalient fealures includa the co-mingling of
suparvisoss' unlon and the rank & file's uniom, the
grant of prosumptive legitimacy o & local chapter,
the reduction of the grounds for ihe cancellation of
union registration, the bystander rule, and ihia non-
dizclosure ruls,

The new law permits he supenisors’ union o
co-mingle with the rank & file's union in the samea
federation or national union iF Both work in the
same establishmeant, This could posa a concam 1a
employers as supervisors would be unable 1o
function as ine alter ego of management, Conflict
of interest siluations may  arise specially in
carrying oul disciplinary measures against co-
emplovess, colleclive bargaining, and sirkes, The
co-mingling is alse being allowed even if
supervisors and the rank & file may have different
needs and interssts.

A onaw provislon allows the charerng and
craabion of o local chaplar that & given
progumplive o condiffonal legitimacy  for e
purpoga of filing o patition for corification soaction
grant of prosumplive legilmocy in Ardlcle 2345
does i need prior gereaning oF regulation,

Tha grounds for ha cancellafion of unlon
regisiration have also been reduced from ten o
four in Arlicles 238 and 238-A, limiting it lo the
following:

p. Misrepresentalion, false statemant, or fraud
in copneclion with the adoption or rafificabion of
the constifullon and by-laws or amendmenis
thareln, the minutes of ralication, and tha fisl of
mambars who took part in the ratificatian;

b, Misrepresentalion, false statemeant, or fraud
In connection with tha alectan of afficers, minutes
af the election of afficars, and tha list af vaters,;

c. Voluntary dissolulion by ihe membars; and

d. “oluntary cancellation of registration by tha
arganizatlon itself,

Some emplovers have expressed  the view
that the delstion of the olhor  grounds
raduces ihe capahility of the goveamment o
deal with labor  organizations thal angage in
unlawiu! activities, There are also Several
percoived inconsisiencies  wilh the  other
provisions of the Labor Code such as Aricles 237
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‘case law |

Two decisions wera recenlly lssued by the Supreme Court which
would illustate how the docirine of loss of trust and confidence is
apphied to the case of a confidential employon performing a non-
manageral function and 1o he
case of @ managerial employes,
there appears to be o dilference in
thi degres of scruliny appliad by
the Courl, such a ground for
digmiszal 1s still from facls
astobllshed by substantial
pvidence, To walkdly dismiss an
amplayes on the greund of loss of
trusl and confidonga, the folkming
clreumslancos muat be pragan

i, lhi loss ol confidance musk
bt b slmulaled;
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2 1 should not be used 85 A
pubitorfuge for coused which aro
llagal, imptoper o unjustifiod

A, It may nal b arbltrorly
angoriod In the foca al
oyvorwhelming  ovidonce 19 LThe
qonlrnry;

4, It must be genulne, not a mere aflerboughl, 1o jusily aarliar
pelian lakan i bad faith; and

&, Il amployos invebod holds o posltion of i and confidenco
Fungo va. Lourdes School of Mandaluyong

Rodolia S, Funge (Fungo) was the socritary af the ractor of @
Cathollc school, Sho had beon working in the schoel for filleen (15)
yanrs prlar 1o figr sapartion from ompboymaent, Sho filed 0 cose lod
llagal dismisaal aven though the school prepentod her resignatlon
latter, oppleation for benafite under 1he rabirpment  plon,  ond
whlvarquiclaim o prove thal her resignation wos valuntary, S
clolms sho was compellod to resign aftor  recalving @ nolice o
axplain far the torminnble offensn of bréach of Irusd Bnd  being
threatenad by tha reator that hor sapoam@tion poy woauld be forfaitad
il sho dops nol tender her resignation,  In contrasl, the school
claimsd ber resignaflen was volunlary Tray furthor orgued thal e
separalion from service was proper becauss of willful breach of
wrust and loss of confidence. It was alleged thal she openad (ha
ractor’s filing cabinol using the key antrusiad 1o har and redneed

Strengthened..., from page 1

[Addillipnal requirements  and conditlons  for
federafions or national uniona), Aricle 58
(Cancellation of union registration Dy thi
Bureau of Labos Regislralion), Aticle 241 §
{Rights and conditions of membership In &
labor organization), and Aricle’ 244 {Undair
labor praciices of labor organizelions),

R4, 0481 limds the role of the employor in
a pafition of a carification election betause in
Artlcle 25B-&, thi employer is nol considerad
as a.parly 1o the proceedings with a right
to oppose a petilion even if it may have a
legitimate inlerest in the patition,

Tha naw Law also amands Article 256 af the
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ennfidential files, including the performance appraisal given o the
\eachers. Sha atiached the performance raling of all the teachers in
her lotler addressed to the reclor, wherain she guestioned (he low
pedormance rating given 1o her
husbant who was alzo working al
lhvr School.

The Court ruled Ihat thera was
constructive dismissal from
amploymaent as e crcumslances
showed that i school waniad 1o
ferminate  her amploymant,  Bul
they made 1 Bppoar thalt sha
voluntarty rasigned. In the cose,
e recior (oid Fungo thal bo had
loat brust and confidence in har
prd  threatenod to withhald  hor
soparation pay, Thosa compélled
Fungo 1o rasipn, There I&
congireciive digmiaaal I an acl of
clear digerimination,  insensibliay,
or disdaln by an omployar
hoeomaes so unbaarable on hio
parl of tho employea that it would
foroclosn any chalco by Rim
axcont 1o forogo hor continued omploymeant. 1t axisls whore thero s
copaailon of work boonusg “conlinuod amploymont s rondored
impossible, unrensonable or unlikaty, as an offar Involving o dameion
it ravesk o g edirainufion o g

The Courl alen rulod it thore wos o breach of sl and s of
eonlidonce becausn Fungn showed (he doguments thal she rabriavid
only to the rector and no ono alae, Sho was also glvan acceds to the
fles, To bo o valld ground for dismissal, loss of fnes and conlidonc
musl ba basad on o willful breach of truat and Tounded an eledarly
astabiished facts, branch s williul of i is dono Interticnally, Knewingly
and purposely, withoul justiiable excuse, as dininguished lrom an ach
dana carmlesaly, thoughileasly. heodlssaly or inadvertantly, must rest
on substantiol grounds ond ool on ho pmployer's arblironnoss,
whims, caprices or suspicion. . in ordar 10 constiule 8 jusi cause for
dismissat, Ihe act complained of must be work-rolated and shows Ihal
i Bmployes concermed is unll B conbinus wiorklng lor tho amployar
The Courl ruled thal these circumslances wera not prasent and
arderad the peymaent of saparalion pay &nd olhor banefs, (Fungo v
Lourdes School of Mandaluyong, G.R. No, 152631, July 27, 2007}

SEE Update..,, pags 4

Labor Code by providing thet a national
unian of federation is nol required 1o disclose
the names of the kocal chapter's officers and
mambers where the pelition for 8 cerificalon
elocton was filed by a national wnion or
federation, By ithe simple expediency of
creating @ tocal union, the local unkon can use
o national union or fedaration and may not
be compalied o reveal Ihe names of s
officers and mambers,

Allempis are being made o miligate he

adverse implications of (he new law Io
SO businesses in the drafling of the Implementing
i Rules and Regulations of R.AC 2481,
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Simplified Processes for Mining Applications Introduced

By: Ay, Rica B De Cierinan

The Depardment of Ervironment and Matural Resources (DENE]
intraduced amaendments to the present procedures in the approval of
npplicalions for Exploration Permits (EFs), Mineral dgreameants (MAs),
and Financial and Technical Assistance
Agroements (FTAAs), For indusiry
playars, DEMR Adminisirative Ordar Mo,
2007-15 (the Mow DACH abbroviatos the
otharwlze long process of obiaining mining
righls in the country and will sarve 10
otleal morm padlcipants In he mining
busingss. Dubbed as Amandments o
DEMNR Admvnislcative Ordar Mo, B6-40 or
the Revised implemeaniing Rules and
Rogulalions (IRR) of Ropublic Act Mo,
T2 (the Phillpping Mining st of 1085,
tho Maw DAD becama effecliva on August
b, 2007
1. Arens closed to mining.

Additional prons  woro  idontified
inaluding: (1) olfakars araas within five hundiod (G007 motors fRom ho
mean low tide lovel ond onghoro arens within two Bundred (200)
b from o moan iow da leval along the coaat; and (i) sroos for
ponbadimarng agproguls quarrying,

2. MNCIP and LGU Cortilieations,

Thi Mow DAD now fequlses tha submisaion of the Corfificats of
Mon-Owvardap (CHO} or Corlificpto Precondition (OF) issuesd by [hi
Malisnnl Commisskon of Indigenous Peoplas (MCIP) within nisoly ($0]
diys from the issusnce of the EP MA or FTASA, oi tho caose may be,
Far MaAa nnd FTAMa, 18 fs sl ragulred to socurs ths andaramdant of
v projoct by ot least majority of the Sangpunian concamaed prioe to
commancemant of dovelopmant ondfor ullillzetion sclivitios,

3. Publication and Hotlen Parlods.

Thira B olse o significant redustion s e Bsusnce of Nolicas of
Applicalions for EPa, MA or FTAAE fo within five (B} working days
inslead of Mteon {16) working days,  The Reglonsl Offices of he
hinee nnd Geosciences Buraau (MGHE) are now given mona Inbiludo
and authorly b act on tho applicaliong pending befors them withoul
welling for the Ceniral Ofice o lseua the notices, The paerlod for filing
of advarse claims to applicotions for EPs, MAs ond FTAAS was
lihewise raduced from iy (30) days io ten (10} days,

4, Approval of EFs by Regional Direciors,

The Regional Dreclors may grant tha authority 1o approve and
lssue EPa for areas oulslde of Mineral Reservalions upon prior
clearance by the Diractor,  The Smonlh perod for mandatory
processing was also removed, Rofaled o this s the ré-inclusion of lhe
option  previously given fo en EP hedder wnder an old DEMRE
adminisbralive crder o convort [slally or partially i1s EP o an MPSA or
FTAA for Ine purpose of underaking detailed explosalion, if o
exploration aclivities indicale a resourcs discovery, All thal is required
t5 he filing of a Letar of Inlent with the Regional Drecior and not he
MGE Director prior to the expirafion of the EP provided the MPSA o
FTAas Application shall be fited within 30 days thereafier.

5. Approval of Applications for Renewal of EPs.

In the case of ranswals of EPs, while it is still the DENR Secretary
who will approve renewals, the previous five [5) monihs processing
poeriod, e lapss of which would result in a considaration thal the
application for renawal [s deemed approved, has now besn reduced o
ana 1) manth,

6, Additional Terms and Conditions of an Exploration Permit.

The Mew 04O adds the following tarms and condibans!
. The Parmittes may surrander the Permil or exercise the prioriy
right io app{‘y for a Mineral Agreement or FTAMN over the permil area,
3 which application shall be granted If the
] FPormlites meets the necessary
gualificalions and tha terms amd condilions
of any gush agresment,
. The Parmit excludes commancial
| extraction andior construction of
infrastructures deslgmed for mining
developmant and mining production,

c Tha Pormil doss nol grant
benaficisl ownarship of the minerals 15 the
Parmiliad,

0. The [Mracles Regional hraclos
concamed shall cause the cancallnlion of
th Exploralicn Fermdl for falluee of fhe
Poarmiltog 1o comply with tha ferms ond
conditans undor which tha Pasmil in [ssued

E.  The Parmiilen ahall agsumo @il b oxplosstion deks and ahall sot
B inlillad fo maimbursamiand of i axpanaas

F. The Permities ahall comply wilh tho minimum  ground
gupendiiuras during e loom of e Formit, rasging from FOdhestian
an b 18t yaar b P60 an (ks Ah e,

7. Tranafor or Asslgnment of Exploration Parmit,

Thi provious rale thel any  lraneles or  aoealgnimant o an
Explommtion Pormil regulres the spproval of the DENR Secrolary upon
tha recommendation of e Dimckar of the Bumau hos oo baan
amaended such thal only th opproval of tho irecior |8 necessory,

8, Concollation of an Explaration Parmie,

The DEMR Secrslary and Reglonal Diroclor concomesd 6 nd
auinorized 1o cancal lha parmil,

% Maximum Aroas Allowed under o Mineral Agresmoni.

An important changs introduced by the new DAD is the reduclion of
tha maximum area fhal corporations, parneships, associebions or
cocperatives may apply or hold for onshore mining in one provineeg
from one bundred (100} Blocks or apgroximalaly aight thousand ona
Frundrad (& 100 haclaras io five thousand (5, 000) hoclanes for matallic
mineral and fwo housand (2,000) hectares fer non-mefallic minarals
per final mining arés and, In case of onshore mining In the antire
Phillpptnes, five thousend (5,000) hoclares por fingl mining area
subject io the IRR .
10, Additional Tarms and Conditions of a Mineral Agreaement,
A, A slipulation thal the Contraclor shall assume all he risks which
ara inharant and incidontal 1o the mining operations such that it will not
b enlitled for relmbursement of expenses even il no mingals In
commercial quandity are developad and producead;
B. A slipulation thal the financial records of the Contraclor related o
the mining operations shall be openad lo Govamment ingpaction and
audit;
. Aslpulation that the Minsral Agreement does nol grant banaficial
ownership of the minerals 1o the Conlracior; and
D. A slipulation that the Condractor shall execute & firm commitment,
for ground expendiiures.

Lasily, the amendment introduced an increase in the final mining
arza during 1he developmenticonstrucliondoperating poriod under a
minsral agrasmeant.
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