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SC limits “capital” to only voting stocks
The term fAcapiXHl &dction 11 n Article
of the Constitution refers only to shares of stoc :
entitled to vote in the election of members of the
board of directors of a corporation. This mean
that only common shares and not the total ou
standing capital stock comprising both commo
and preferred (albeit newoting) shares are
counted in determining the 60% Filipino national
ity limit provided by the Constitution.

The Supreme Coustn bang in a decision penned by
Senior Associate Justice Antonio T. Carpio, arrived at thij
conclusion when a stockholder of Philippine Long Dis-
tance Telephone Company questioned the apparent share-
holding of majority of stocks in the telecom giant by for-

eigners, which violates Article XII, Section 11. This provi- pqoifo Azcuna and Commissioner Jose Benazon. J

sion states that ifino fr ancﬁi’blaqu it ad &' ta'lfr'ecaadtye’suobsuanﬁ
of authorization for the operation of a public utility shallbe, { e r est & so t hat foreig

granted except to citizens of the Philippines or to corporasqsition but still retain the right to elect majority of the

tions or associations organized under the laws of the Philsampbers of the board of directors, effectively contro

ippines, at least sixty per centum of whose capital is ownqﬁl]g how the public utility corporation should be oper-
by such citizens. o0 Foreignggfgs are only ‘allowed to

of shares of stock in public utility corporations but the
question arose as to which kind of shares the Constitution |; s 5 principle in the interpretation of Constitutiona

is referring to in limiting their ownership. provisions that in case of doubt, reference to the inte

_ of the Framers, specifically their deliberations, is neede
Holders of common shares have the right to vote mena rasolve the apparent confusion.

bers of the board of directors of a corporation but they
could only claim dividends after other shareholders have 1ha Supreme Court also looked into the Republ

been paid. In case of liquidation, common shareholders akg: No. 7042 as amended. otherwise known as the F

the last to receive any remaining asset. On the other haq_.ggn Investments Act of 1991 (FIA), a law designed t
stockholders with preferred shares are given priority 10 ryract and promote foreign investments in different se
ceive dividends over other shareholders in exchange of the« ¢ the Philippine economy. Under the FIA, Con

right to participate in choosing members of the board oé ress defined a Philippi

directors. corporation having 60% o

. . . . and entitled to voteo ow
The High Court reviewed the deliberations of the 198, title of the shares of stock is insufficient. Ther

Constitutional Commission and found that, in the exchan%ust be full beneficial ownership of the 60% share

between Commissioner (later Associate Justice) {continued on pp
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{Jurisprudence
{continued from p.1

In the case of PLDT, the High Court found that while Fiihilippine nationality limit, to show that having control
pinos owned 99.44% of the preferred nating sharesover the corporation includes both voting and -woting
comprising 77.85% of the total authorized capital stoclsdi ar e s . Furthermore, Avot i
the public utility, 64.27% of the common shares (with theelecting members of the board of directors. Owners
right to vote members of the board of directors) are inrtbevoting shares may participate in fundamental and m
hands of foreigners. Foreigners, said the Supreme Cpurtorporate changes such as sale of substantial comp
have the legal and beneficial ownership of PLDT. property or dissolution.

Associate Justice Presbitero Velasco Jr. dissented fronrmT o | i mi t Acapital 6o to o
the majorityds defi niti onlusticé Vefasca would give foteignkre sntestricted cohé
tered that there is no distinction made by the Constituitionorporate affairs for, while they could be confined to
between common (voting) and preferred +vaing sharesmaximum of 40% ownership of the common shares, th
and wrote that the ter m fauld gaintttee ltocall preferrefl sharescahdethusKHave a s
should be read together with the proscription mentionenh imatters other than securing a majority of the number
the last sentence of the provision that participation of smats in the board.
eigners in the fAgoverning body of any public wutili
be limited to their proportionate share in its capital, and all The Supreme Court, ruling that Article Xll, Section 1’
the executive and managing officers of such corporatiors ar selfexecuting provision, directed the SEC to apply th
association mu s t be citidednai oif ont hoef Rkialpii p @il me s .
means that granting t he fapproprintg samctions whemre wareantedr The wytheo fl
common (voting) shares, they can only exercise 40%seumiter, Associate Justice Roberto A. Abad, denied the pt
said shares in choosing the members of the board of di@t-and said that Congress needs to enact a law in orde
tors. The annual general information sheet shows ithptement this specific provision of the Constitution.

P L DT 6-seat hoard only has two foreigners.
The case is Wilson P. Gamboa vs. Finance Secret:

Also, foreigners own only a total of 13.71% of the éviargarito B. Teves, et al., G.R. No. 176579, 28 June 201
tire Acapital o of PLDT. A motion for reconsideration filed by PLDT and the othe

respondents remains pending.

Justice Velasco pointed out that the majority of the
Court should completely cite the deliberations of the Co
stitutional Commi ssion in
further include the explicit confirmation of Commissione
Bengzon to the query of Commissioner Azcuna that, i
deed, fAcapital 0 i nvotihngisHaees.

Api

On the matter of the definition of a Philippine
Ainational O corporation p
Vel asco countered that by
voteo after fAcapital stoc
ing that both the voting and naoting shares are counted
in determining the 60% limit, otherwise, the law shoul
have just provided fAcapi't
erations of Congress in passing FIA supports this definiti
as it was confirmed that
nonvoting shares.

N

The Velasco dissent cited nine opinions from the S
curities and Exchange Commission (SEC), the governm
regulatory body tasked to ensure compliance with the 60%

02 | LEGAL FINESSE



. . . . ° Issuance
Online gaming servers in PHL are “doing business” { g

Setting up remote servers which will provide online Also, the continued presence of these servers in t
games for Filipinos i s cRhiippined enayebe coastrueditd onean ghat hthe gamr
the Philippines. company is fiengaged in ac

a continuity of commerci a

Thus opined the Securities and Exchange Commisarenno apparent physical activities being conducted by t
onto a query of a foreign gaming company which publispasing company as the transactions are virtually proces:
online games and makes these available and accessibledtoconsummated, the actual existence of these server
players worldwide. The gaming company intended totketPhilippines is still essential in the perfection of thes
up gaming servers in the Philippines, which would drgine transactions because once a purchase is made |
physically located in and connected to the internet ugjager online, the data will be retrieved from these server
the facilities provided by ePLDT Inc., a valadded ser-
vice provider which supplies docation spaces, man- The SEC directed the gaming company to secure a
power to manage the data centers, and other technicateese in accordance with the Corporation Code before
vices for the servers. No agent or representative woultbtegn entity sets up its gaming servers. A foreign enti
appointed by the foreign gaming company. which plans to do business in the Philippines needs to ¢

point a resident agent (which may be an individual or

Using the Twin Characterization Test, SEC found tbatporation) to accept summons and processes in all le
the setting up of gaming servers in the Philippines mayptoeeedings, among other requirements.
considered as fAmaintaining or continuing the body
stance of the business or SeenSE@GP OpinwreNd. 22405 dated22 Juree 204G
necessary and indispensable in the business of the gaegagding Genibrain Co., Ltd.
company. The gaming servers would act as memory stor-
age where the-game softwares and related data would
have been stored.

BIR clarifies deposits and investments exempt from interest taxation

The Bureau of Internal Revenue issued a new memoran4. The deposits or investments must be issued
dum circular explaining the characteristics of long tdsanks only and not by other financial institutions;
deposits or investment certificates which are exempt from
interest income taxation. These deposits and investments as. The deposits or investments must have a matur
provided under Sections 24(B)(1) and 25(A)(2) of the Taxiod of not less than five years;
Code should have the following features.
6. The deposits or investments must be in denomin
1. The depositor or investor is an individual citizeéons of P10,000 and other denominations as may be p
(resident or nomesident) or resident alien or noesident scribed by the BSP; and
alien engaged in trade or business in the Philippines and
not a corporation; 7. The deposits or investments should not be tern
nated by the depositor or investor before the fifth year, ot
2. The deposits or investments should be underetingse, it shall be subjected to the graduated rates of 5
name of the individual and not under the name of the &8f or 20% on interest income earnings.
poration or the bank or the trust department/unit of the
bank; Only the interest income from loftgrm deposits or
investments certificates are covered by income tax exen
3. The deposits or investments must be in the formiarf. Also, the exemption does not cover any other incon
savings, common or individual trust funds, deposit sulsich as gains from trading or foreign exchange.
tutes, investment management accounts and other invest-
ments evidenced by certificates in such form prescribed byThe regulation is Revenue Memorandum Circular N
the Bangko Sentral ng Pilipinas; 18-2011, 12 April 2011.
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{Et cetera}

CONTACT

FNS

The Firm celebrated its 18th anniversary in Talisay, Batangas last July with a commitment c
and a triathlon competition.

FNS 18th Anniversary

Bangkok weekend

eremony

The legal and senior staff of FNS toured the city of Bangkok wh

ere

they visited its historic temples and experienced exotic Thai cuisine.
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