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 The term ñcapitalò in Article XII, Section 11 

of the Constitution refers only to shares of stock 

entitled to vote in the election of members of the 

board of directors of a corporation.  This means 

that only common shares and not the total out-

standing capital stock comprising both common 

and preferred (albeit non-voting) shares are 

counted in determining the 60% Filipino national-

ity limit provided by the Constitution. 

 

      The Supreme Court en banc, in a decision penned by 

Senior Associate Justice Antonio T. Carpio, arrived at this 

conclusion when a stockholder of Philippine Long Dis-

tance Telephone Company questioned the apparent share-

holding of majority of stocks in the telecom giant by for-

eigners, which violates Article XII, Section 11. This provi-

sion states that ñno franchise, certificate, or any other form 

of authorization for the operation of a public utility shall be 

granted except to citizens of the Philippines or to corpora-

tions or associations organized under the laws of the Phil-

ippines, at least sixty per centum of whose capital is owned 

by such citizens.ò Foreigners are only allowed to own 40% 

of shares of stock in public utility corporations but the 

question arose as to which kind of shares the Constitution 

is referring to in limiting their ownership.  

 

 Holders of common shares have the right to vote mem-

bers of the board of directors of a corporation but they 

could only claim dividends after other shareholders have 

been paid. In case of liquidation,  common shareholders are 

the last to receive any remaining asset. On the other hand, 

stockholders with preferred shares are given priority to re-

ceive dividends over other shareholders in exchange of the 

right to participate in choosing members of the board of 

directors. 

 

      The High Court reviewed the deliberations of the 1986 

Constitutional Commission and found that, in the exchange 

between Commissioner (later Associate Justice)  

Adolfo Azcuna and Commissioner Jose Bengzon, Jr., 

ñcapitalò already subsumes the concept of ñcontrolling 

interestò so that foreigners could not have a minority 

position but still retain the right to elect majority of the 

members of the board of directors, effectively control-

ling how the public utility corporation should be oper-

ated. 

 

      It is a principle in the interpretation of Constitutional 

provisions that in case of doubt, reference to the intent 

of the Framers, specifically their deliberations, is needed 

to resolve the apparent confusion. 

 

      The Supreme Court also looked into the Republic 

Act No. 7042, as amended, otherwise known as the For-

eign Investments Act of 1991 (FIA), a law designed to 

attract and promote foreign investments in different sec-

tors of the Philippine economy. Under the FIA, Con-

gress defined a Philippine ñnationalò juridical entity as a 

corporation having 60% of its ñcapital stock outstanding 

and entitled to voteò owned and held by Filipinos.  Mere 

legal title of the shares of stock is insufficient. There 

must be full beneficial ownership of the 60% shares 
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 In the case of PLDT, the High Court found that while Fili-

pinos owned 99.44% of the preferred non-voting shares 

comprising 77.85% of the total authorized capital stock of 

the public utility, 64.27% of the common shares (with the 

right to vote members of the board of directors) are in the 

hands of foreigners. Foreigners, said the Supreme Court, 

have the legal and beneficial ownership of PLDT. 

 

      Associate Justice Presbitero Velasco Jr. dissented from 

the majorityôs definition of ñcapital.ò Justice Velasco coun-

tered that there is no distinction made by the Constitution 

between common (voting) and preferred non-voting shares 

and wrote that the term ñcapitalò in Article XII, Section 11 

should be read together with the proscription mentioned in 

the last sentence of the provision that participation of for-

eigners in the ñgoverning body of any public utility should 

be limited to their proportionate share in its capital, and all 

the executive and managing officers of such corporation or 

association must be citizens of the Philippines.ò This 

means that granting the foreigners own majority of PLDTôs 

common (voting) shares, they can only exercise 40% of 

said shares in choosing the members of the board of direc-

tors. The annual general information sheet shows that 

PLDTôs 13-seat board only has two foreigners.  

 

 Also, foreigners own only a total of 13.71% of the en-

tire ñcapitalò of PLDT. 

 

 Justice Velasco pointed out that the majority of the 

Court should completely cite the deliberations of the Con-

stitutional Commission in defining the term ñcapitalò to 

further include the explicit confirmation of Commissioner 

Bengzon to the query of Commissioner Azcuna that, in-

deed, ñcapitalò includes both voting or non-voting shares.  

 

 On the matter of the definition of a Philippine 

ñnationalò corporation provided by the FIA, Justice 

Velasco countered that by placing the clause ñentitled to 

voteò after ñcapital stock outstanding,ò Congress was say-

ing that both the voting and non-voting shares are counted 

in determining the 60% limit, otherwise, the law should 

have just provided ñcapital stock outstanding.ò The delib-

erations of Congress in passing FIA supports this definition 

as it was confirmed that ñcapitalò includes both voting and 

non-voting shares. 

 

 The Velasco dissent cited nine opinions from the Se-

curities and Exchange Commission (SEC), the government 

regulatory body tasked to ensure compliance with the 60% 

Philippine nationality limit, to show that having control 

over the corporation includes both voting and non-voting 

shares. Furthermore, ñvotingò is not limited to participation 

in electing members of the board of directors. Owners of 

non-voting shares may participate in fundamental and ma-

jor corporate changes such as sale of substantial company 

property or dissolution. 

 

       To limit ñcapitalò to only voting shares, according to 

Justice Velasco, would give foreigners unrestricted control 

in corporate affairs for, while they could be confined to a 

maximum of 40% ownership of the common shares, they 

could gain title to all preferred shares and thus have a say 

in matters other than securing a majority of the number of 

seats in the board. 

  

 The Supreme Court, ruling that Article XII, Section 11 

is a self-executing provision, directed the SEC to apply the 

definition of ñcapitalò in the case of PLDT and impose the 

appropriate sanctions where warranted. The other dis-

senter, Associate Justice Roberto A. Abad, denied the peti-

tion and said that Congress needs to enact a law in order to 

implement this specific provision of the Constitution. 

 

       The case is Wilson P. Gamboa vs. Finance Secretary 

Margarito B. Teves, et al., G.R. No. 176579, 28 June 2011. 

A motion for reconsideration filed by PLDT and the other 

respondents remains pending.  

 



 

{Issuances} 

The Bureau of Internal Revenue issued a new memoran-

dum circular explaining the characteristics of long term 

deposits or investment certificates which are exempt from 

interest income taxation. These deposits and investments as 

provided under Sections 24(B)(1) and 25(A)(2) of the Tax 

Code should have the following features. 

       

 1. The depositor or investor is an individual citizen 

(resident or non-resident) or resident alien or non-resident 

alien engaged in trade or business in the Philippines and 

not a corporation; 

 

 2. The deposits or investments should be under the 

name of the individual and not under the name of the cor-

poration or the bank or the trust department/unit of the 

bank; 

 

 3. The deposits or investments must be in the form of 

savings, common or individual trust funds, deposit substi-

tutes, investment management accounts and other invest-

ments evidenced by certificates in such form prescribed by 

the Bangko Sentral ng Pilipinas; 

 

 4. The deposits or investments must be issued by 

banks only and not by other financial institutions; 

 

 5. The deposits or investments must have a maturity 

period of not less than five years; 

 

 6. The deposits or investments must be in denomina-

tions of P10,000 and other denominations as may be pre-

scribed by the BSP; and 

 

 7. The deposits or investments should not be termi-

nated by the depositor or investor before the fifth year, oth-

erwise, it shall be subjected to the graduated rates of 5%, 

12% or 20% on interest income earnings. 

 

  Only the interest income from long-term deposits or 

investments certificates are covered by income tax exemp-

tion. Also, the exemption does not cover any other income 

such as gains from trading or foreign exchange. 

 

 The regulation is Revenue Memorandum Circular No. 

18-2011, 12 April 2011. 

 

 Setting up remote servers which will provide online 

games for Filipinos is considered as ñdoing businessò in 

the Philippines. 

 

 Thus opined the Securities and Exchange Commission 

onto a query of a foreign gaming company which publishes 

online games and makes these available and accessible to 

players worldwide.  The gaming company intended to set 

up gaming servers in the Philippines, which would be 

physically located in and connected to the internet using 

the facilities provided by ePLDT Inc., a value-added ser-

vice provider  which supplies co-location spaces, man-

power to manage the data centers, and other technical ser-

vices for the servers. No agent or representative would be 

appointed by the foreign gaming company. 

 

 Using the Twin Characterization Test, SEC found that 

the setting up of gaming servers in the Philippines may be 

considered as ñmaintaining or continuing the body or sub-

stance of the business or enterpriseò as these servers are 

necessary and indispensable in the business of the gaming 

company. The gaming servers would act as memory stor-

age where the e-game softwares and related data would 

have been stored.  

 Also, the continued presence of these servers in the 

Philippines may be construed to mean that the gaming 

company is ñengaged in activities which necessarily imply 

a continuity of commercial dealings.ò  Even though there 

are no apparent physical activities being conducted by the 

gaming company as the transactions are virtually processed 

and consummated, the actual existence of these servers in 

the Philippines is still essential in the perfection of these 

online transactions because once a purchase is made by a 

gamer online, the data will be retrieved from these servers. 

 

 The SEC directed the gaming company to secure a li-

cense in accordance with the Corporation Code before the 

foreign entity sets up its gaming servers. A foreign entity 

which plans to do business in the Philippines needs to ap-

point a resident agent (which may be an individual or a 

corporation) to accept summons and processes in all legal 

proceedings, among other requirements.  

 

 See SEC-OGC Opinion No. 22-10, dated 22 June 2010 

regarding Genibrain Co., Ltd. 
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{Et cetera} 

The Firm celebrated its 18th anniversary in Talisay, Batangas last July with a commitment ceremony 

and a triathlon competition.  

The legal and senior staff of FNS toured the city of Bangkok where 

they visited its historic temples and experienced exotic Thai cuisine. 


